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via John L. Maltbie, County Manager ...
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Subject: Review of Private Defender Program (PDP)

RECOMMENDATION

Accept reports from the County Manager and Controller on the Private Defender Program,
and direct staff to implement recommendations over the next six months to improve
County oversight of the contract with the San Mateo County Bar Association, with follow-
up audit to be performed by the Controller after March 31, 2017.

BACKGROUND AND DISCUSSION

The County has contracted with the San Mateo County Bar Association (SMCBA) since
1968 to operate the Private Defender Program to provide indigent legal defense services.
The existing two-year contract is managed by the County Manager’s Office and expires on
June 30, 2017. The PDP is expected to handle approximately 20,000 cases each year for
$19 million per year. Another $5 million was provided to the SMCBA in 2013 for legal
representation of multiple defendants in the Operation Sunny Day cases, and the funds
will be available until all trials have been completed.

Evaluation of Private Defender Program — Haning/Casey Report (Attachment A)

In July 2015, the Grand Jury released a report on the Private Defender Program. The
report included recommendations to conduct regular evaluations to determine whether the
operation of the indigent defense program is consistent with state and national guidelines.
The County Manager’s Office subsequently contracted with retired Judge Zerne Haning
and former County Counsel Thomas Casey to conduct an evaluation of the PDP for
purposes of comparison with other indigent defense programs to determine whether the
PDP remains the most appropriate model for providing indigent defense services in San
Mateo County.

The evaluation was completed in December 2015, with the finding that the PDP is in
compliance with the American Bar Association and State Bar of California’s standards and
principles for the operation of indigent defense programs. Other findings pointed to the
need for more County oversight than what is currently provided. Recommendations were
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made to address conflicts of interest among executive staff and PDP panel attorneys on
the SMCBA Board of Directors, to open up the PDP panel to all qualified members of the
SMCBA, address growth in administrative staffing, eliminate the use of PDP attorneys in
receiving client complaints, and to increase the roles of the Chief and Assistant Chief
Defender and Managing Attorney for Juvenile Services in daily courtroom activities.

San Mateo County Bar Association Response to Evaluation Report (Attachment B)
The SMCBA provided a response to the evaluation report in April, opposing all
recommendations and providing information to support the current PDP model.

On April 27, the SMCBA Board of Directors took action to address conflict of interest
concerns by separating the position of Chief Defender from the Executive Director position
of the SMCBA. It also established Standing Rules to prevent PDP panel attorneys on the
SMCBA Board from voting on any matter related to the Private Defender Program.

Financial Review of Private Defender Program — Controller’s Office (Attachment C)
The Haning/Casey evaluation focused primarily on the operational aspects of the PDP,
and did not include a financial review to determine how PDP funds were disbursed and
utilized. The County Manager’s Office requested the Controller’s Office to conduct this
review, to determine if County funds paid to SMCBA were used to provide indigent legal
services, to evaluate the reliability of case data and associated costs reported to the
County, and to ensure that user access, security, availability, and processing integrity of
case management and financial management systems are appropriate and effective.

The results indicate that the monies paid by the County to SMCBA were spent on
providing indigent legal services. However, there were a number of issues identified
during the review that need to be addressed by SMCBA for improved County oversight:

* Untimely and incomplete independent audit reports for the County

* Inaccurate and deficient reporting to the County

* Inadequate monitoring and analyses of case type and cost data

* Poor internal controls and procedures on paying vouchers (invoices)

The Controller’'s recommendations must be implemented so the County can effectively
evaluate the PDP’s financial and operational performance as a service provider, and
ensure that public funds are spent appropriately. A follow-up audit will be conducted after
March 31, 2017.

Community Feedback and Evaluation Follow-Up - County Manager’s Office

The County Manager’s Office distributed the Haning/Casey report to the Court and other
criminal justice and community partners for feedback, and posted it along with the SMCBA
response on the County website. PDP attorneys were requested to provide feedback on
the report, and two public sessions were held at the County Law Library on June 29 and
July 12. Feedback was collected via mail, e-mail, phone and in person. Due to the limited
response received from PDP clients, a focus group and individual interviews were
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conducted at Maguire Jail and Service Connect. A summary of the feedback received can
be found in Attachment D of this report.

For the most part, feedback was positive and supportive of the Private Defender Program.
The PDP attorneys in particular commented on the flexibility they have to choose cases,
which gives them a more meaningful work experience and better work/life balance. Many
pointed to the support they receive from the leadership and staff of the PDP, including
training, mentoring and access to investigation and expert resources so they can
effectively represent and defend their clients.

Clients said the positive experiences they’ve had are when they got an attorney who “was
a fighter”, who “told me not to worry and that we’re going to get through this together”,
kept them and their family informed and involved throughout the process, put time into
working on their cases before court appearances (not a few minutes before), gave them
options and helped them understand the consequences of each option, and gave them
enough time to make decisions. Negative experiences were when they got attorneys who
were “just going through the motions”, who didn’t spend enough time explaining the
process and their choices in layman’s terms, and didn’t know or wasn’t motivated to find
out if there are programs and other options available to them.

Feedback on suggestions for improvement include:

* Give a simple handout to the client and family members in court, so they know what
the Private Defender does, when they will hear from their attorney, what their
responsibilities are, and what to expect within specific timeframes

* Assign more than one attorney during arraignments so more time can be spent
educating clients about the process from the beginning

* Attorneys need to give clients and family members information about options and
resources available to them, including mental health counseling and treatment
services, immigration, housing, education and other public assistance

* Provide more transparency with the complaint process; use a 3™ party to handle
complaints about PDP attorneys, and track responses and resolution; there were
comments about non-responsiveness with the current process, and conflict by
using PDP attorneys to handle complaints

* Ask clients for feedback on attorneys assigned to them

* Give PDP attorneys access to Odyssey (Court system) to view information about
the cases and clients assigned to them

Additional follow-up was conducted to gather more information from the PDP on
recommendations from the Haning/Casey evaluation. We thank Assistant Chief Defender
Myra Weiher for her responsiveness to our requests.

RECOMMENDATIONS
Given the feedback received on the evaluation report, as well as the Controller review and
follow-up with the Private Defender’s Office, we recommend the following:
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1. Implement all recommendations from the Controller’s financial review of the
Private Defender Program, and schedule a follow-up audit after March 31, 2017.
The review revealed that the SMCBA has failed to provide the County with reliable
information on cases and costs to effectively oversee and evaluate the SMCBA as a
service provider of indigent defense services. Also, the review found poor internal
controls, lack of documented financial policies and procedures, lack of ongoing and
year-end financial reviews, and instances of non-compliance with fee schedules that
led to issuance of incorrect payments. These must be addressed prior to consideration
of another contract with the SMCBA.

2. Add a termination clause in the existing agreement that requires the County and
the San Mateo County Bar Association to give at least 12 months notice before
the agreement can be terminated. The current agreement ends on June 30, 2017
and does not include language that gives sufficient time for transition should the
County or SMCBA decide to terminate the agreement. Language should be added that
gives both parties at least 12 months to transition to a different service provider(s).

3. Create a Private Defender Oversight Committee that would meet quarterly to set
priorities, monitor PDP operational and financial goals, and select the Chief
Defender. The Private Defender Program plays an important role in carrying out the
County’s mandated responsibility to provide indigent defense services. At $19 million
annually, it is one of the County’s largest contracts for services and is 95% of the
SMCBA's budget. The existing partnership between the County and SMCBA can be
strengthened to ensure the success of this important service, by including the County
in the ongoing oversight of the PDP and in the selection of the Chief Defender.

4. Develop a PDP Performance Report so that operational and financial goals can
be prioritized and results monitored throughout the year. Exhibit 1 has
performance measures for the County and SMCBA to monitor throughout the year.
Most of these measures already exist in annual reports prepared by the PDP. There
are new measures proposed to improve tracking client experience and client
demographics (e.g. repeat clients, clients with multiple cases, clients with children,
types of support services provided) so that resources can be better aligned to help
clients and their families succeed, and better educate attorneys on the availability of
treatment, support services and alternatives to incarceration.

5. Make the list of PDP attorneys and application process available to the public;
include client feedback in attorney evaluations. The existing application packet to
be on the PDP panel appears to be effective in communicating selection criteria and
process to candidates. The packet can be found in Attachment E. This can be made
available on the PDP and SMCBA websites, along with a list of current PDP attorneys.
There have been 17 attorneys added to the panel since 2013. The current number of
panel attorneys is 107. All attorneys have to complete an annual survey about their
cases, outcomes, and they are evaluated annually by PDP management. While client
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surveys are currently being sent out to recently closed cases, the response rates have
been around 10%. Part of each attorney’s annual evaluation should include getting
feedback from clients and criminal justice partners who have worked with the attorney
during the year.

6. Retain “Officer of the Day” responsibilities in the contract to respond to
inquiries from clients, but develop an independent process for client issues with
their assigned PDP attorney. The number of client inquiries has grown from 317 calls
in FY 2010 to over 2,000 in FY 2015 due to Public Safety Realignment and passage of
Proposition 47. It is important to continue this resource and monitor its use, but keep it
separate from the process to resolve client complaints about their attorney. The
County Manager’s Office can work with the PDP and client advocates on this process.

7. Leave administrative staffing levels as-is and place a 10% expenditure limit in
future contracts. The current administrative expenditure level appears reasonable
when viewed as a percentage of the total annual PDP contract amount. Administrative
labor costs have been in the range of 9.5% - 11.5% of the annual contract amount over
the last five years. It is on an upward trend and should be capped in future contracts.
This expenditure range is somewhat difficult to compare with county peers due to the
variety of public defense models (public defender, contracts, hybrid).

8. Maintain supervisory and management roles of the Chief Defender, Assistant
Defender and Managing Attorneys. Given the current caseloads of the PDP, with
over 100 panel attorneys and 36 investigators handling 20,000 cases, and the need for
succession planning and adequate training, mentoring and evaluation of PDP
attorneys, we recommend these roles remain as managers and supervisors and not
assigned to individual cases in Juvenile Court or to staff the Criminal Master Calendar.

We want to thank the Honorable Zerne Haning, former County Counsel Thomas Casey,
County Controller Juan Raigoza and his team, Chief Defender John Digiacinto and
Assistant Chief Defender Myra Weiher and their team, and all who contributed to the
review and continuous improvement of the Private Defender Program.

ATTACHMENTS

Attachment A — PDP Evaluation Report (Haning/Casey, December 2015)

Attachment B — Responses to Evaluation Report from SMCBA (April 2016 — Letters Only)*
Attachment C — PDP Financial Review Report (Controller's Office, September 2016)
Attachment D — Summary of PDP Feedback (County Manager’s Office, September 2016)
Attachment E — Application Packet for PDP Attorney Candidates

*Complete responses can be found at https://www.smcgov.org/private-defender-program
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EXHIBIT 1 - PDP PERFORMANCE REPORT

PERFORMANCE MEASURES FY 2013 | FY 2014 | FY 2015 FY 2016
Case Counts by Type *
Type A - Superior Court Arraignments/Other 1,852 2,076 1,815 2,359
Type A - Prop 47 filing to reduce felony
conviction to misdemeanor - - 995 2,078
Type A - Probation Violations (Felony) - 163 188 881
Type B - Muni Ct Arraignments/Other 13,406 14,080 13,409 13,777
Type B - Probation Violations (Misd) 1,373 1,475 1,209 1,021
Type C - LPS-Writs & Petition Rehearings 34 40 79 56
Type C - Mental Health LPS-Regular 566 524 606 584
Type D - Juvenile Dependency 610 507 592 539
Type E - Juvenile Delinquency 1,648 1,389 1,346 1,165
Total Cases | 19,489 20,254 20,239 22,460
Case Costs by Type (per contract) *
Type A - Superior Court $1,356 | $1,383 $1,404 $1,474
Type B - Municipal Court $594 $606 $615 $646
Type C - Mental Health (LPS) and Probate $668 $681 $691 $726
Type D - Juvenile Dependency $993 $1,013 $1,028 $1,079
Type E - Juvenile Delinquency $292 $298 $302 $317
Assignment of Cases
Number of cases assigned * 10489 | 20,254 | 20,239 | 22,460

% repeat clients - multiple cases in last 3-6

months (recidivism rate) NEW
Case/Client demographics (TBD) — to focus on

recidivism reduction and targeted alternatives

to incarceration NEW
% of cases assigned to PDP attorney within 2

days of Court appointment * NEW
% of cases in which attorney consulted with

client within 48 hours NEW

% of clients represented by the same attorney
from time of assignment until case conclusion *

NEW
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PERFORMANCE MEASURES FY 2013 | FY 2014 | FY 2015 FY 2016
Client Relations and Survey Results
# of client calls to Officers of the Day * 707 1,447 2,050
- # general and specific inquiries* 620 1,368 1,973
- # complaints about assigned attorney* 87 79 77
Complaints as % of calls received* 12% 5% 4%
# of attorneys with multiple complaints NEW
Disposition of complaints NEW
Removal of attorney granted by Court
(Marsden)-irreconcilable differences between
attorney and client* 3 8 6
Removal of attorney granted by Court
(Marsden)- ineffective assistance of counsel* 0 0 1
# of surveys sent to clients —selected from
recently closed cases® N/A 243 358
# of survey responses received* N/A 20 38
Response rate* N/A 8% 1%
Breakdown of survey responses:
% satisfied with overall representation provided
by their attorney* N/A 95% 82%
% who stated that their attorney returned
phone calls* N/A
% responding they had a chance to meet with
their attorney before their first court
appearance* N/A
% responding they had enough time with their
attorney to discuss their case* N/A
% responding their assigned attorney explained
sufficiently what was going on in their case*
N/A
% responding their attorney appeared to be
prepared in court® N/A
% responding their attorney was on time for
meetings® N/A
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PERFORMANCE MEASURES

FY 2013

FY 2014

FY 2015

FY 2016

Attorney Experience and Evaluation

Number of attorneys on PDP panel*

108

114

107

- Experience level 5 years or less*

4%

5%

5%

- Experience level 6-10 years™

18%

19%

16%

- Experience level 11-15 years®

9%

12%

11%

- Experience level 16 years or more*

69%

63%

68%

- % of PDP panel attorneys with Deputy DA,
Public Defender, Management experience*

42%

42%

38%

% of time devoted by average PDP frial
attorney to handling PDP cases*

83%

84%

84%

% of caseload limit reached by average PDP
trial attorney”

46%

47%

43%

# of new attorneys starting on panel*

NEW

% of PDP attorneys completing Annual Survey
(self-review)*

NEW

% of PDP attorneys evaluated annually*

NEW

% of PDP attorneys completing required 15
hours of annual continuing legal
education/training*

NEW

# and % of PDP attorneys who have not had a
jury trial in the past three years*

NEW

% of PDP attorneys who administrators
perceive are not utilizing investigation
frequently enough in preparing their cases for
trial*

NEW

*Data already collected for PDP annual reports.




ATTACHMENT A
SAN MATEO COUNTY PRIVATE DEFENDER PROGRAM EVALUATION

The undersigned were asked by the County Manager's Office to conduct an evaluation of the
San Mateo County Private Defender Program for purposes of comparison with other programs
providing representation for indigent criminal defendants to determine whether the PDP remains
the most appropriate model for providing indigent defense services in San Mateo County.

l. BACKGROUND

The Private Defender Program (PDP) is maintained and operated by the San Mateo County Bar
Association (SMCBA) pursuant to a contract with the County and has provided legal
representation for indigent criminal defendants in San Mateo County since 1968 through a panel
of private attorneys from the SMCBA. Prior to that time counsel for indigent defendants were
randomly appointed directly from the bench by the particular judge before whom they were
appearing. The PDP stands in contrast to the Public Defender model in that it is not a County
department but an entity external to the County, being maintained and administered solely by
the SMCBA. The SMCBA and the County agree upon the contractual terms for indigent
defense and the County appropriates funds to the SMCBA for this purpose. In that regard the
PDP is similar to a “contract” system in which the attorneys representing indigent criminal
defendants act in the capacity of independent contractors as opposed to public employees.

The contract system consists of a contractual arrangement between a county and a private law
firm to provide indigent defense services and is used by a number of smaller counties.

A Public Defender system is a County Department staffed by county employees (attorneys,
investigators, secretarial and administrative staff) similar in structure to a District Attorney’s
office, and utilized by all the larger California counties.

Public Defenders and contract systems both require utilization of outside private attorneys for
conflict and multiple defendant cases.

Il. SCOPE

This evaluation reviewed the historical and current structure of the PDP and contrasted it with
other indigent defense models, focusing on the adequacy of representation, financial
accountability, proper utilization of public funds, and the objective characteristics of the
program as a business model for the provision of a required publicly funded service. This
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evaluation did not undertake a detailed analysis of the quality of representation provided by
individual attorneys, nor perform a financial audit to determine how PDP funds were disbursed
and utilized. To do so would involve not only an exhaustive examination of hundreds, perhaps
thousands, of individual case files but also require waivers in each case of the attorney-client
privilege and other constitutional and privacy rights.

lll. FINDINGS

The PDP was established in 1968 and operated for some years thereafter with a Chief Defender
and a clerical staff of three, later adding an investigator. The Chief Defender made most of the
Superior Court master calendar appearances and assigned cases to individual attorneys among
the SMCBA who acted in the capacity of independent contractors in representing the accused
as though they were privately retained. The current PDP administrative staff has grown
substantially over the years, currently consisting of fourteen salaried personnel:

e The Chief Defender

e Assistant Chief Defender

e Managing Attorney for Superior Court

e Managing Attorney for Juvenile Court

¢ Chief Investigator

e Executive Assistant to the Chief Investigator
o Office Manager

o Case Assignment Secretary

e Administrative Assistant for Superior Court
¢ Administrative Assistant for Juvenile Court
o Receptionist

e Controller

e Senior Bookkeeper

e Bookkeeper

The PDP is under the overall control of the SMCBA board of directors who select and hire the
Chief Defender, his subordinates and staff. The PDP and SMCBA share the same office space
in a building owned by the SMCBA; the Chief Defender also serves as Executive Director of the
SMCBA and the Assistant Chief Defender supervises the SMCBA staff. The administrative staff
do not personally represent indigent defendants. When the court determines that a defendant is
indigent the Chief Defender or Assistant Chief Defender assign the defense of that case to a



private attorney on the PDP panel who then operates independently and assumes complete
respbnsibility for and control over the defense as do privately retained attorneys, although the
PDP provides investigative and forensic services requested by the assigned panel member.
Panel members are reimbursed pursuant to a fee schedule established by the PDP through the
Private Defender Committee of the SMCBA. A Special Fee Committee assists in reviewing
“special fees” for “extraordinary” cases." Both the Private Defender and Special Fee

committees are composed entirely of PDP panel members.

The PDP appears to operate in accordance with the terms of its contractual agreement with the
County. There are no state or federal statutory mandates or guidelines governing public or
private defender programs. However, the American Bar Association and the State Bar of
California have formulated recommendations for the operation of such programs and the PDP
appears to be in compliance therewith. In fact, the current Chief Defender was a member of
the State Bar committee that drafted the state recommendations. Although there was some
criticism of the representation provided by some panel members, the overall assessment of the
program gleaned from interviews with current and former judges, prosecutors and criminal
defense attorneys indicated that the overall quality of representation is adequate and supporting
investigative and forensic assistance is excellent, especially in the more serious cases.> PDP
support services (investigative, forensic, etc.) are generally recognized as better than that
provided by many Public Defenders offices. In short, there is no evidence that a Public
Defender would necessarily provide better or more cost effective representation.® Further, a Public
Defender's office requires developing a new and extensive County department and is not
necessary as long as SMCBA criminal lawyers continue to provide adequate service. The PDP
also eliminates the need for an alternate defender’s office required in all Public Defender and
contract system models to deal with multiple defendant cases and conflicts of interest, and a
2012 evaluation of the PDP estimated that not having an alternate defender’s office resulted in

an annual savings of $1.5 million.

! See PDP Annual Report to the Board of Supervisors, Section V—Extraordinary Fee Requests.

2 In 2012 the American Bar Association and the National Legal Aid and Defender Association awarded the Private
Defender Program its Harrison Tweed Award for long-term excellence in providing for the defense of the indigent.

® With the exception of one recent case the PDP has not had any convictions reversed for ineffective assistance of
counsel.



The PDP contract has increased 42.4% over 10 years and comprises approximately 95% of the
SMCBA’s budget. In FY 2005-06 the PDP contract was $12.9 million. For FY 2015-16 the
contract is $18.5 million. This increase is comparable with that experienced by other counties of
similar size. It is noted that the PDP contract remained static for FY 2009-12 as San Mateo
County responded to the national economic recession.

According to the most recent information, the PDP is anticipating a reduction in the total number
of cases it handles, and the PDP contract contains a meet and confer clause if case loads fall
out of line with expectations. For FY 2013-14 the PDP represented defendants in 20,254 cases.
This number is projected to decrease to around 20,000 by FY 2015-16. Another factor to be
noted is that in addition to the decrease in cases, the number of cases actually going to trial is
also on a downward trend as well as a reduction in the number of death penalty cases, in which
two attorneys are appointed for each accused. The PDP’s fee schedule has remained static
since 2008 and is currently being revised. Considering the cost of living and maintaining a law
office in San Mateo County the current fee schedule does not appear unreasonable. It is well
below the rates normally charged by private attorneys for similar services.* However, the PDP
was not created for the purpose of providing a sustainable income for its panel members. The
original intent of the program was to spread responsibility for indigent criminal defense among
as many qualified bar members as possible who were willing to accept a limited number of PDP
cases at the scheduled rates with the understanding that their willingness to do so would not
result in their being overburdened with such work. In that regard it is worth noting that several
PDP panel members appear to be working nearly full time on PDP matters. This may have a
positive effect on overall efficiency, but the concentration of assignments among a limited
number of attorneys may also inhibit the growth of expertise that should be developed in newer
members of the bar and impede the continuation of qualified panel members.

A Public Defender system for San Mateo County entails the establishment of a new department
consisting of a Chief Public Defender and approximately fifty attorneys®, administrative staff,

* We are referring here only to the currently established hourly rate and flat rate schedule. For the reasons
explained elsewhere in this report we were unable to evaluate the manner in which these rates are actually
applied. A copy of the fee schedule is contained in the PDP’s annual report to the Board of Supervisors.

> The San Mateo County District Attorneys office currently has fifty seven (57) prosecutors. The District Attorney
prosecutes all criminal cases whether defense counsel is appointed or retained. The District Attorney also
investigates incidents which do not result in criminal charges being filed, but nonetheless requires prosecutorial
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clerical staff, and investigators together with all the other incidents of public employment, both
material and financial. Space would be required in all three courthouses currently in
operation—Redwood City, South San Francisco and Juvenile Court, and a Public Defender still
requires an alternate defender or other system to handle conflict and multiple defendant cases.

A contract system, i.e., a contractual arrangement with a private law firm for the provision of
indigent defense services, is not feasible for San Mateo County at this time because, inter alia,
there is no law firm in the county of sufficient size and specialized staff able to provide adequate
indigent defense services. In fact, there does not appear to be a firm with these requirements
anywhere in the bay area. Even if there were, in dealing with a private law firm the County
would not have any control over the selection and training of the specific attorneys handling
individual cases and, as with a Public Defender, an alternate system would also be required for

conflict or multiple defendant cases.

Recognizing the many positive aspects of the PDP, there was one significant and troubling
issue which was repeatedly brought to our attention and which surprised us in the breadth and
severity of its criticism. We were advised that the SMCBA Board of Directors is failing in its
responsibility to manage and oversee the operation of the PDP. This criticism of the Board
came from a very broad cross section of the legal community including Judges, present and
former board members, panel members, and other attorneys. Particular concern was raised
about the potential for board members who are also panel members to have conflicts of interest.
When panel members who sit on the SMCBA'’s Board of Directors earn significant income from
the PDP the potential for serious conflicts of interest are obvious. We were repeatedly told that
the board fails to provide any significant oversight of the program to eliminate such conflicts,
and that some individual board members can be abusive and engage in self promotion vis-a-vis
the PDP. For an organization that is providing a very important public service and entrusted
with the management of substantial public funds this is unacceptable.

Iv. RECOMMENDATIONS

For the foregoing reasons it is not recommended that the County transition to a Public Defender
or a contract system, but that it maintain the general PDP structure of assigning indigent
criminal cases to a panel of qualified private attorneys, albeit with some administrative changes

to eliminate inherent conflicts of interest.

time and resources. In general, the PDP only represents indigent defendants against whom criminal charges have
actually been filed, as well as some witnesses whose testimony could expose them to prosecution.
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The PDP should be completely severed, both physically and financially, from the SMCBA in
order to avoid any possible financial and material conflicts of interest. The County has the
ultimate responsibility for providing indigent defense services and insuring the proper use of
public resources for that purpose, but the Chief Defender lacks the necessary objective
autonomy to protect either the County or the PDP’s best interests since he is hired by and also
serves as Executive Director of the SMCBA, many of whose members also serve on the PDP
panel and derive income therefrom. The Chief Defender has the ultimate responsibility for the
assignment of cases and payment of fees to the very persons by whom he is employed and at
whose pleasure he serves, while also being under a contractual obligation to the County for the
proper utilization and disbursement of the public funds he oversees. The Private Defender and
Special Fee Committees, which periodically rotate membership, consist solely of panel
members who also benefit financially from the program. By any standard which considers the
County’s obligations for the use of public funds as well as the interests of the indigent
defendants, this creates a potential conflict of interest and cannot be considered a satisfactory
business model for the use of public funds. Any program in which a private agency is utilized to
provide a service with public funds must not only be fair and free from conflicts of interest, it
must also appear to be fair and free from conflict and structured to prevent conflicts from arising.

To insure that the PDP’s sole function is limited to the provision of indigent defense services,
guarantee its independence, and provide financial accountability for the County we recommend
that the selection of the Chief Defender be made by the County. If this were done the
administration and management of the PDP would be conducted by County personnel, while the
attorneys to whom cases were assigned would continue to operate as independent contractors.
Since the ultimate responsibility for indigent defense services lies with the County, such an
arrangement would provide the County with effective oversight of its public funds and guarantee
the PDP’s independence. The nature of the current arrangement is such that the County
appropriates an agreed upon sum for indigent defense services without any particular
knowledge of how that sum is spent. (The PDP does publish an annual report after each fiscal
year which includes a line-item budget.) However, the current process for appraising indigent
defense costs when renewing the contract is haphazard at best. This issue will become more
salient with the continued decline of felony case counts in the wake of Proposition 47 and any
future procedural changes. Since providing counsel for indigent defendants is a public function,
it requires a greater degree of public oversight than it currently receives under the current PDP
system, and an indigent defense program independent from persons or entities benefiting



financially refrom would provide that while retaining the efficacy of assigning cases to private

counsel.

However, if the County were to maintain its current contractual relationship with the SMCBA, we

recommend the following changes for purposes of fiscal integrity and accountability:

e A periodic, independent review of the PDP’s finances should be conducted either by County
personnel or an outside auditor to assure that the public moneys allocated for indigent

defense are used solely and exclusively for such purposes.

o PDP panel members should not participate in the review and determination of special fees
or fees in any cases where there may be a question of the amount of work or the number of
hours or time expended.

e The current managing attorney at Juvenile Court acts in a supervisorial role only. Some
years ago the PDP hired a staff attorney for Juvenile Court who personally handied an
active case load which in turn reduced the need for additional panel attorneys and thereby
functioned as a more cost effective method for the County. If a supervising attorney is
required at juvenile court, it should be someone who also handles an active case load.

e The exclusive use of panel attorneys to cover the master criminal calendar should be
discontinued. The master criminal calendar is handled by the criminal presiding judge of the
Superior Court. All arraignments, motions, pre-trial and settlement conferences, pleas,
sentencings, trial assignments and other matters not involving actual jury trials are
conducted in this court. It is the one department where the daily performance of panel
attorneys can be regularly observed and critiqued. Using panel members to observe and
critique one another on a rotating basis creates the appearance of self-evaluation and
cannot be considered an objective method of performing this function. It should be handled
by an independent Chief or Assistant Chief Defender.

e The current contract provides for an “officer of the day,” a rotating panel member, to handle
telephone inquiries including, inter alia, complaints about assigned panel attorneys. Again,
this self-policing practice of using panel members to field complaints about one another
lacks the necessary objectivity required for this function and should be handled internally by
a Chief Defender independent of the SMCBA or panel members. The current PDP
contractual clause establishing the position of officer of the day should be eliminated.



e We received a number of concerns over the current staffing level of the PDP. The program
was originally designed as a conduit for assigning indigent criminal cases to private
attorneys who accepted complete responsibility for the defense of the accused. If the PDP
is to function in that limited capacity, then compared to the program as originally established
the current PDP appears overstaffed, especially when considering the dropping case levels,
reduced number of trials and technological advances.

e A recurrent criticism of the PDP panel is that it has been “closed” or limited in numbers,
which again runs contrary to its original intent. The panel should be open to all qualified
members of the SMCBA. Such qualification should be made objectively based on
established written criteria.

We emphasize that our recommendations are premised solely on the current structure of the
PDP as a business model, keeping in mind the County’s interest in curtailing any unnecessary
costs, insuring that public funds allocated for indigent defense services are utilized only for that
purpose, and the necessity of eliminating any appearance of conflicts of interest. We do not
suggest any deliberate mismanagement by the PDP or the SMCBA or that the parties or
individuals involved are not operating other than with the intent to serve the best interests of the
accused and the County.

We would like to acknowledge the cooperation of the County and PDP staff during the course of
this evaluation.

Dated: December 8, 2016
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Honorable Warren Siocum, President
Honorable Don Horsley, Vice President
Honorable Carol Groom

Honorable Adrienne Tissier

Honorable Dave Pine

San Mateo County Board of Supervisors:

This document is the San Mateo County Bar Association’s response to the “San Mateo County Private
Defender Program Evaluation”, dated December 8, 2016 (sic). This Report, presumably issued gver four
months ago, was only recently presented to the San Mateo County Bar Association on March 9, 2016. A
separate response was prepared by the Private Defender Program and submitted on April 11, 2016.

The County Manager’s Office, which negotiates the contract between the County and the SMCBA for the
PDP's indigent defense, requested a report for “purposes of comparison with other programs for
indigent defendants.” This Report concluded that “The PDP appears to operate in accordance with the
terms of its contractual agreement with the County.” Further, it notes ”...The overall assessment of the
program indicated that the overall quality of representation is adequate and supporting investigative
and forensics assistance is excellent, especially in more serious cases.” Hidden within a footnote, the
Report states “In 2012 the America Bar Association awarded the Private Defender Program its Harrison
Tweed award for long-term excellence in providing for the defense of the indigent.”

This “long-term excellence” was achieved entirely while under the oversight of the San Mateo County
Bar Association and within the current structure of the PDP and the Bar Association.

According to this December 8, 2016 Report the PDP clearly provides services contracted for, at a cost-
effective price, with some services “better than many Public Defenders’ offices.”

The Report appears to exceed the scope of its own mandate of “comparing programs” by providing an
analysis of the structure and inner workings of the PDP and the Board of Directors of the San Mateo
County Bar Association. The Report alleges overstaffing, lack of oversight, and conflicts of interest
without identifying the entity or party with whom any aileged conflict lies. The PDP Chief Defender has
already issued a lengthy and thoughtful response to most, if not all, of these issues.

We feel compelled to address the alleged “conflict of interest” issue as it pertains to allowing some PDP
members to sit on the Board of Directors of SMCBA. First, SMCBA has always allowed all members in
good standing of the San Mateo County Bar Association to be eligible to serve on its Board. That has not
changed in 100 years. That had not changed since 1968 when the County first contracted with SMCBA
for PDP services. That has also not changed since the co-author of the County Report presided of the

www.smcba.org 333 Bradford Street, 2nd Floor | Redwood City, CA 94063-1571 | PH650.298.4030 FX650.368.3892




SMCBA Board and served as its President in 1977. The County has also reviewed the PDP before and has
approved the PDP structure and the existing oversight by the SMCBA Board.

Understanding of the conflict allegation requires analysis of who the client is for which conflict of
interest (or potential conflict) is alleged. All involved should understand that the only duty that the PDP
members owe is to their clients, not to the County. The Chief Defender does owe a contractual duty to
the County, which is to provide the services agreed to for the price agreed to. There is no doubt that he
has fulfilled this contractual duty. His primary duty, however, is, and always has been, to advocate for
indigent individuals that the government is prosecuting, not the government.

As stated, it is unclear to whom the County Report purports to direct the conflict of interest and more
importantly to whose interests the conflict pertains. If it is in the County’s interest to get the lowest rate
possible for the best quality indigent services, then it has succeeded. Even the Report acknowledges the
County saves millions of dollars each year through its contract with the SMCBA versus establishing a
public defender program. And at this relatively low cost the County receives the services for its indigent
citizens from an award winning PDP program.

The SMCBA has always looked for ways in which to improve its structure and administration and it will
continue to do so now. In the interests of resolving the County’s concerns, the SMCBA Board of
Directors at its meeting on April 27, 2016, formally resolved to implement a change, already under
contemplation, to separate the Chief Defender and SMCBA Executive Director positions. Further, while
the SMCBA Bylaws contain conflict policies for the SMCBA Board members, the SMCBA Board voted to
establish Standing Rules that will provide that no PDP member who is on the Board of Directors and who
receives any referrals of PDP cases may vote on any matter relating to the Private Defender Program,
including but not limited to: (1) The overall PDP budget, (2) The performance of the Chief Defender, (3)
The compensation of the Chief Defender, and (4) The policies of the PDP panel. It should be noted that
the SMCBA Board does not assign cases, set individual fees for attorneys or select attorneys for the PDP
panel.

Although we are disappointed in both the content and tone of the County Report, SMCBA hopes that
the County understands how fortunate it is to have such a program as the nationally recognized PDP in
San Mateo County, as well as the work of the fifteen dedicated, hardworking and conscientious
volunteer attorneys who serve on the Board of Directors of the San Mateo County Bar Association.

Sincerely,

5D i\)m%mu

S. D. Narayan, Esq.
President
San Mateo County Bar Association




Main Office

333 Bradford Street, Suite 200

Redwood City, Califoria 94063-1529
650.298.4000

Fax: 650.369.8083

Juvenile Branch

222 Paul Scannell Drive, Suite C2194
San Mateo, California 94402
650.312.5396

Fax: 650.655.6221

PRIVATE DEFENDER PROGRAM
SAN MATEO COUNTY BAR ASSOCIATION

April 11,2016

To: Honorable Warren Slocum, President
Honorable Don Horsley, Vice President
Honorable Carole Groom
Honorable Adrienne Tissier
Honorable Dave Pine

Accompanying this letter is the Private Defender Program’s Response to the San Mateo County
Private Defender Program (PDP) Evaluation submitted by retired Justice Hon. Zerne P. Haning
and former San Mateo County Counsel, Thomas F. Casey. The County Manager’s Office
requested Justice Haning and Mr. Casey to evaluate the PDP for purposes of “comparison with
other indigent defense programs to determine whether the PDP remains the most appropriate
model providing indigent defense services in San Mateo County.”

It should be noted that a five-member committee appointed by the current County Manager in
2012, which included Supervisor Dave Pine, concluded that the PDP was “a well-managed
program and considered a model throughout the country for providing indigent defense. ” The
Board of Supervisors, on the recommendation of the current County Manager accepted that
Committee’s evaluation. The 2014-2015 San Mateo Civil Grand Jury acknowledged that the
PDP was regarded as “well-managed, effective, and economical.” The American Bar
Association and National Legal Aid and Defender Association awarded the PDP the Harrison
Tweed Award in 2012 for its long-term excellence in providing legal services to the indigent of
San Mateo.

It is in this context that the County Manager’s Office commissioned the report by Justice Haning
and Mr. Casey (Haning/Casey report) to evaluate the PDP.

In summary, the San Mateo Private Defender Program unequivocally opposes the
“recommendations” made by the County Manager’s Office based upon the Haning/Casey report.
Two of the recommendations contradict or violate both the American Bar Association Ten
Principles of a Public Defense Delivery System and the California State Bar guidelines regarding
indigent defense organizations. All of the recommendations will destroy or degrade the high
quality indigent defense the PDP has provided in San Mateo County for the last forty-seven
years.

.John S. Digiacinto Chief Defender 650.298.4003 « Myra A, Weiher Assistant Chief Defender 650.298.4006
. Blchard Halpern Managing Attorney, Juvenile 650.312.5396 « Eric Liberman Managing Artorney 650.298.4022
John Maness Chief Investigaior 650.298.4002 » Susanna Guevara Qffice Manager 650.298.4014 » Suzanne Ury Executive Assistant 650.298.4024
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A review of the recommendations and our response is summarized below:

Severing PDP from SMCBA and County Appointing Chief Defender

The Haning/Case reports recommends that the PDP should be financially and physically severed
from the San Mateo County Bar Association (SMCBA) and that (1) the County of San Mateo
appoint the Chief Defender as a County employee, and (2) that the PDP program be administered
by County employees.

This recommendation is based upon what they view as a potential conflict cteated by the fact
that some members of the SMCBA Board who appoint the Chief Defender also receive legal
work from the PDP. It is undisputed in the Haning/Casey report that the PDP is well-managed,
cost-effective, and provides a high quality of representation to indigent defendants. Therefore,
this perceived conflict has had absolutely no effect on the quality of legal defense provided by
the PDP. However, appointment of the Chief Defender by the County strips the Chief Defender
of his ability to independently negotiate with the County Manager for funding. The Chief
Defender, as an appointment and employee of the County, is placed in a situation where he or
she must accept the funding assigned by the County or reject the funding level and jeopardize his
or her appointment. This is an actual conflict between the financial interest of the County and
indigent criminal defendants’ interest in obtaining sufficient funding for defense.

This actual conflict between the County and the PDP as provider of indigent defense conflicts
with the American Bar Association Ten Principles of a Public Defense Delivery System
(Principle 1) which states “[T]he public defense function, including the selection, funding and
payment of defense counsel, is independent,” and the California State Bar of California
Guidelines on Indigent Defense Services Delivery Systems (2006) which states that a Chief
Defender must “avoid any conflict” regarding available defense resources, “without regard to
political pressure exerted by County government that may threaten the administrator’s livelihood
or the continued existence of the organization itself,”

It is this actual conflict that exists between a County and a Chief Defender who is a County
appointment and employee that has hobbled Public Defenders across the country and recently
caused the United States Supreme Court to state in Luis v. Kentucky that only 27% of Public
Defender’s offices in this country are adequately funded. The proposal that the PDP be
financially severed from the SMCBA and the Chief Defender be appointed by the County will
desiroy the nationally reco gnized high quality of representation provided by the PDP to indigent
defendants in San Mateo County for the last forty-seven years. The PDP opposes this
recommendation.

Eliminating Chief Defender’s Discretion to Limit Number of Program Attorneys

The Haning/Casey report also proposes that the PDP eliminate the Chief Defender’s discretion to
limit the number of attorneys in the program and open up the program to all San Mateo County
Bar members who meet “objective criteria.” This proposal directly violates both the American
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Bar Association Ten Principles of a Public Defense Delivery System which provides in Principle
1 that “T[]he public defense function, including the selection, funding and payment of defense
counsel, is independent” and the California State Bar Indigent Defense Guideline which
explicitly requires that the Chief Defender of an assigned counsel program have discretion to
limit attorney participation in the program “in order to ensure the level of skill of [program]
attorneys.” Eliminating the Chief Defender’s discretion to limit the number of attorneys in the
program will violate both American Bar Association and California State Bar guidelines and also
destroy the nationally recognized high quality of representation provided by the program for the
last forty-seven years.

Cutting PDP Staffing and Cost Cutting Measures

Justice Haning and Mr. Casey concede that, given the excellent performance of the PDP as
presently constituted over the past forty-seven years, the County may wish to maintain its’
current contractual relationship with the San Mateo County Bar Association. However, they
propose several cost-cutting measures, including cutting the PDP staff. These proposed cost-
cutting measures are consistent with the County’s interest of saving money, but are totally
inconsistent with maintaining the high quality representation to our clients. These cost-cutting
measures, on the heels of the construction of a $165 million jail to incarcerate predominantly
indigent defendants, runs the risk of causing the perception, not unnoticed in San Mateo’s under
served communities, that San Mateo favors incarceration over justice, education, and
rehabilitation. The proposed cost-cutting measures also demonstrate what will inevitably happen
to funding for the PDP if the Chief Defender is made a County appointment/employee.

Cutting PDP Staff

The Haning/Casey report further proposes cutting the PDP support staff. The PDP caseload has
gone from approximately 4000 cases annually at the program’s inception in 1969 to 20,000 cases
currently. In recent years, the PDP was appointed in as many as 25,000 cases. The PDP had four
staff members in 1969, nine staff members in 1978 and currently has fourteen staff members,
three of whom spend part of their time on SMCBA related tasks. This moderate increase in staff
is perfectly consistent with a modern-day administrative office administering a $19 million
budget and a caseload five times greater than the caseload at the program’s inception. Cutting the
PDP support staff will degrade the level of service and representation provided by the PDP.

Managing Attorney on Juvenile Court Level

Justice Haning and Thomas F. Casey also question the necessity of having a Managing Attorney
on the juvenile court level. They also suggest that, should the Juvenile Managing Attorney on the
juvenile court level be necessary, the Managing Attorney should carry a caseload in addition to
fulfilling his or her responsibilities as Managing Attorney.

The Managing Attorney on the juvenile court level has numerous critical responsibilities. The
Juvenile Managing Attorney oversees twenty-eight lawyers, monitoring and evaluating their
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performance and sharing with them his experience and expertise, including reviewing the
lawyers’ requests for using experts and investigation. He reviews all new cases before assi gning
them to the attorney with the appropriate level of skill and experience. If there is a complaint
from a client or family member, he documents and resolves the complaints. In addition to
consulting with probation officers, social workers, mental health workers and juvenile court
judges on a daily basis, the Managing Attorney also participates in several committees and work
groups which are tasked with enhancing and improving the care, health, education and
rehabilitation of the youth in Juvenile Hall and also in the community.

Given the foregoing critical responsibilities of the Juvenile Managing Attorney, he or she does
not have the necessary time to provide a minor in the juvenile justice system with the effective
level of representation that a minor requires and deserves. The Juvenile Managing Attorney
position must be maintained as is and remain unencumbered with a caseload that will directly
interfere with the Juvenile Managing Attorney’s effective performance of his or her critical
duties.

Chief Defender Covering Master Calendar

The Haning/Casey report recommends that the Chief Defender or Assistant Chief Defender
handle the daily Master Calendar in the court of the Presiding Criminal Judge. This
recommendation is apparently based on their incorrect assumption that the attorneys assigned to
the master calendar are there to observe and evaluate the lawyers of the program. That has never
been the case. Not only is this categorically wrong but the perspective of the authors is distorted
by their additional incorrect assumption that the criminal justice system is exactly the same as it
was in 1969.

Given the evolution of criminal law, the PDP’s increasing caseload, and the modern-day
complexities of administrating a $19 million budget, the Chief Defender or Assistant Defender
do not have the time available to handle the Master Calendar. The Chief Defender and Assistant
Defenders attend and evaluate pro gram aftorneys in court performance at pre-trials, jury trials,
and specialty court calendars which are the phases of the criminal justice system that give insight
into attorney performance. Program attorneys are also evaluated by the Annual Attorney Survey,
which includes a report from the attorney regarding the number of jury trials they have
completed and their outcomes, evidentiary hearings they have initiated, pleadings they have
prepared and filed, their use of investigators and immigration attorney resources, and their
participation in legal continuing education. The recommendation that the Chief Defender or
Assistant Defender on the adult level handle the Master Calendar is uninformed and baseless.

Elimination of Officer of the Davy

The Haning/Casey report also recommends that the Officer of the Day position be eliminated.
The Attorney of the Day provides a critical link for the public to the PDP that enables clients to
have questions answered about their cases, including how to comply with terms of probation,
access to County programs and services, and general legal questions. The Attorney of the Day




Page Five

also provides a direct link to the general public regarding SMCBA legal services available in San
Mateo County. The Attorney of the Day position is critical in providing clients and their
families’ direct access to legal services and general legal information to citizens of San Mateo
County and must be maintained.

Conclusion

In summary, the Private Defender Program repeatedly has been found to be a well-managed and
cost-effective provider of quality indigent legal defense services by the 2012 County Manager’s
Committee, the 20142015 San Mateo Civil Grand Jury, the County Manager himself, and the
authors of this current evaluation. The American Bar Association and National Legal Aid and
Defender Association commended the PDP in 2012 for its long-term excellence in providing
legal services to the indigent of San Mateo as did the California Western School of Law.

An article from the California Western School of Law Faculty Scholarship Paper: “The
California Public Defender: Its Origins, Evolution and Decline” by Laurence A. Benner (2010)
discusses the decline of indigent defense organizations throughout the nation as a result of cost-
cutting by county governments. The article points to the San Mateo County Private Defender
program as the one program in the nation that has escaped the destructive influence of a county’s
direct control over its’ indigent defense program.

The article states: “Only one county, San Mateo, uses a bar association administered assigned
counsel system as the primary provider. The San Mateo system, known as the Private Defender
Program, actually functions, however, much like an institutional defender office. It has an
investigative staff and employs supervising attorneys who provide training and monitor the
performance of assigned counsel panel members.”

The proposed radical changes, including co-opting the appointment of the Chief Defender by the
County and opening the program to any San Mateo County attorney who belong to the SMCBA
and meet certain objective criteria, contradict and/or violate American Bar Association Ten
Principles and the California State Bar guidelines and will destroy the high-quality indigent
defense the PDP has provided San Mateo County for the last forty-seven years. The cost-cutting
measures proposed by the report, including the cutting of the PDP staff, will also degrade the
quality of representation and, coming on the heels of the construction of $165 million jail, will
create the perception, not unnoticed in San Mateo’s under served communities, that San Mateo
County favors incarceration over quality legal representation.

We strongly urge the Board of Supervisors to reject each and every recommendation in the
Haning/Casey report and preserve the highly effective, nationally recognized defense
organization dedicated to providing indigent individuals with high quality legal representation
and provided this vital service the San Mateo County or the last forty-seven years.
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Respectfully submitted,
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Assistant Chief Defender
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DATE: September 1, 2016
TO: John Maltbie, County Manager

FROM: Juan Raigoza, Controller 7ﬁ\

SUBJECT: Private Defender Program Financial Review Report

JuanRaigoza
Controller

Shirley Tourel
Assistant Controller

555 County Center, 4th Floor
Redwood City, CA 94063
650-363-4777
http://controller. smcgov.org

Please find the attached Private Defender Program Financial Review Report.

We would like to express our gratitude to the San Mateo County Bar Association and County
Manager’s Office personnel who participated in this review for their time and assistance.

CC: Michael Callagy, Assistant County Manager
Reyna Farrales, Deputy County Manager
Shirley Tourel, Assistant Controller
Jim Saco, Budget Director
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Private Defender Program Financial Review Report

EXECUTIVE SUMMARY

The County of San Mateo (County) contracts with the San Mateo County Bar Association
(Association) to provide legal services to indigents through its Private Defender Program
(PDP). At the request of the County Manager’s Office, the Controller’s Office Internal Audit
Division performed review procedures to understand the PDP’s finances, operations,
systems, and use of County funds to provide indigent legal services. The review covered
the period of July 1, 2013 through February 29, 2016.

While the results of our review indicate that the monies paid by the County to the
Association were spent on providing indigent legal services, several issues were identified
in the following areas:

e Untimely and incomplete independent audit reports for County’s needs.
e Inaccurate and deficient reporting to the County.

¢ Inadequate monitoring and analyses of case type and cost data.

e Poor internal controls and procedures on paying vouchers (invoices).

If the County chooses to continue its contractual relationship with the Association, then the
recommendations made in this report to the County Manager's Office should be
implemented. Most of the recommendations require the terms of the County’s contract with
the Association to be modified. Overall, these recommendations will provide the County with
improved financial oversight of the PDP.

The following summarizes the issues and recommendations.

The PDP’s audited financial statement does not include a Statement of Financial
Position and Statement of Cash Flows that are necessary to understand financial
position and cash activities. Currently the PDP’s audited financial statement only
includes the Statements of Activities and Changes In Net Assets. To better assess and
understand the financial position and cash activities of the PDP, the audited financial
statements should include the Statement of Financial Position and Statement of Cash
Flows. Furthermore, in order to be aware of any internal control issues, the auditor’s
Management Letter issued to the Association’s Board of Directors should also be
provided to the County.

The Association has used the same auditors for the past 16 years. The auditors
should be rotated periodically to help ensure objectivity and independence are
maintained.

The audited financial statements are issued more than one year after the year-
end. Delayed financial reporting reduces the relevance and usefulness of the
information reported. The Association should provide the audited financial statements to
the County no later than December 31 after each fiscal year-end.
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Private Defender Program Financial Review Report

The figures for case count and cost per type of case reported by the Association
to the County are not reliable. The annual contract amount purports to be based in
part on the number and cost per type of case handled by the PDP. Accurate data is
required to make supported management decisions. The case count report should be
periodically reviewed and revised to ensure it displays accurate data. Also, the cost per
type of case should be based on actual historical expense amounts.

The reports on case counts and costs provided by the Association to the County
are inadequate for financial management oversight. Without timely and detailed
financial and operational reports, County and Association management cannot
adequately assess the PDP’s performance and make informed decisions. The
Association should periodically (e.g. quarterly) provide the County with summary and
detailed reports on case counts and related expenditures that can be easily verified to
source documentation upon request.

A year-end comparison between the amounts paid to the Association and actual
PDP expenditures is not performed. To ensure the annual contract amount is
reasonable and supported, the County should require the Association to provide annual
detailed reports of actual PDP expenditures.

The Association does not have key accounting policies and procedures
documented. Accounting policies and procedures should be documented to ensure
consistent accounting treatment of financial transactions and accurate financial reports
for the PDP. The accounting policies and procedures should be designed to ensure that
segregation of duties, proper reviews and approvals, financial analyses, and other
internal controls (“checks and balances”) are followed. Association management should
ensure compliance with these policies and procedures.

The PDP paid vouchers (invoices) for services despite having errors in fee
amounts, billing units, or noncompliance with voucher policies. Given the PDP’s
inadequate procedures when reviewing and approving vouchers for payment, there is a
risk that unwarranted payments may be issued. Vouchers need to comply with the fee
schedule, and be thoroughly reviewed for accuracy and compliance with policies
established by the Association in order to be paid. Additionally, the defenderData
system should be setup so that vouchers will not be processed by the system unless all
required information is entered.

Other recommendations on inadequate internal controls over segregation of duties, cost
allocation activities, and information system controls are included in the report. If all the
recommendations in this report to the County Manager’s Office are not implemented, the
County should consider changing the current service delivery model for indigent legal
services. A follow up review will be performed after six months of the issuance of this report.
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Private Defender Program Financial Review Report

BACKGROUND

The PDP is managed by the Association under a contract with the County. Since 1968, the
PDP has provided legal representation for indigent defendants in the County through a
panel of private attorneys. The County Manager’s Office (CMO) had an external review
conducted on the PDP, resulting in the “San Mateo County Private Defender Program
Evaluation” report being issued in December 2015. The evaluation reported concerns over
perceived conflicts of interest and attorney panel membership. Thereafter, the CMO
requested the Controller’s Office to conduct a financial and system review of the PDP.

The number of cases the PDP handles is a key measure used by the County to evaluate
the PDP. The Association tracks and reports to the County the legal services provided
based on the types of cases (i.e., Type A Superior Court, Type B Municipal Court, Type C
Developmental Disability laws, Type D Juvenile Dependency, and Type E Juvenile Court).
The Association uses the Microsoft Dynamics (MS Dynamics) system for accounting and
the defenderData system for case management.

In FY 2015-16, the County paid the Association $18,502,766 in two installments (July 2015
and January 2016) of $9,251,383 each. The current two year contract expires in June 2017.
Beginning in December 2014, the total contract amount was increased by $5,000,000 for
legal services related to “Operation Sunny Day” (OSD) cases. Services for the OSD cases
are paid to the Association in $500,000 increments after the County receives detailed
expenditure reports on the actual costs incurred.

OBJECTIVES

The objectives of the review were to evaluate:

e The use of County funds to provide indigent legal services.

e |[f the case data and associated costs reported to the County are reliable.

e |f user access, security, and processing integrity are appropriate and effective for the
defenderData and MS Dynamics systems.

SCOPE AND METHODOLOGY

Unless otherwise indicated, the scope of the PDP review covers July 1, 2013 — February
29, 2016.

The following procedures were performed to meet the objectives.

e Reviewed financial and performance reports, policies, procedures, tax returns, and
prior evaluation reports.

e Interviewed key PDP personnel.

e Performed walk-throughs of the voucher (invoice) review and approval process.
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Private Defender Program Financial Review Report

e Randomly sampled and reviewed vouchers (i.e. court case, court calendar
appearance, and Officer of the Day) for accuracy, approval, and compliance with the
Association’s policies.

e Reviewed user access policies for the defenderData and MS Dynamics systems.

e Requested Service Organization Control (SOC) Reports for the defenderData and
MS Dynamics systems.

¢ Reviewed and analyzed PDP caseload counts and costs.

e Reviewed how the Association allocated costs between the PDP and non-PDP
activities (e.g. salaries and benefits).

e Reviewed all OSD vouchers for January 2016 and April 2016 to determine if fees
were computed accurately, and vouchers were reviewed and approved.

¢ Reviewed the Association’s contract with the County, the PDP budget, and caseload
reports for FY 2010-11 through FY 2015-16.

¢ Reviewed PDP Annual Report for FY 2012-13 through FY 2014-15.

The review was performed in accordance with the International Professional Practices
Framework established by the Institute of Internal Auditors.

ISSUES AND RECOMMENDATIONS

Issue 1: The PDP’s audited financial statement does not include a Statement of
Financial Position and Statement of Cash Flows that are necessary to understand
financial position and cash activities.

Audited financial statements provide information about the annual financial position,
financial results, and changes in cash activities, and are collectively used to make financial
decisions. The Statement of Financial Position, Statement of Activities and Changes In Net
Assets, and Statement of Cash Flows would enable the County and the Association to
better assess the financial health of the PDP and make informed operational decisions.

Currently, the PDP audited financial statement only includes the Statements of Activities
and Changes In Net Assets and is issued more than one year after the fiscal year-end.
Without the Statement of Financial Position, the financial status of the assets and liabilities
as of June 30 cannot be evaluated. Without the Statement of Cash Flows, cash flows for
operating, investing, and financing activities over the period cannot be determined. These
two statements provide insights about the PDP’s financial position and cash activities.
Without these statements the Association and the County cannot adequately assess the
PDP’s financial position and take necessary steps to ensure continuity of services to the
indigent.

Furthermore, the Management Letter issued by the auditors, which communicates any
problems identified in the financial operations of the organization to the Association’s Board
of Directors has, historically, not been requested by the County. Without the Management
Letter, the County would not be aware of any internal control concerns reported by the
auditors.

‘07544’
3 K7
3 A
4|Page 3@%
<
1FOR\'.



Private Defender Program Financial Review Report

Recommendation

The County should require the Association to provide audited financial statements that
include a Statement of Financial Position, Statements of Activities and Changes In Net
Assets, and Statement of Cash Flows. The financial statements and Management Letter
should be provided to the County no later than December 31 after the fiscal year-end.

Issue 2: The Association has used the same auditors for the past 16 years. Changing
the auditors (partner or firm) every five years is considered best practice for most
organizations to ensure that objectivity and independence are maintained. The Association
has used the same auditors for at least 16 years.

Recommendation
The County should require the Association to change the PDP’s auditors every five years.

Issue 3: The audited financial statements are issued more than one year after the
year-end.

All accounting transactions for the accounting period need to be recorded so that the annual
financial statements can be prepared. After the day-to-day transactions and accrual
adjustments are recorded, the records for the accounting period should be closed. Accruals
are adjustments for activities (revenues or expenses) that have been incurred but have not
yet been received or paid. In order to ensure a timely year-end close process, accrual
amounts are typically estimates based on prior reporting periods or are determined by other
methodical means.

PDP’s books are typically open at least six months after the fiscal year-end. We were
informed that this is done so the accrual adjustments can be based on actuals instead of
estimates. However, this is not best practice because the benefit of having timely audited
financial statements outweighs the benefit of waiting to have actual amounts. Financial
statements are prepared and audited after all the accounting entries, including accruals, are
recorded. Thus, audited financial statements are being issued more than one year after the
fiscal year-end.

Delays in issuing audited financial statements diminish the usefulness of financial
information for timely management decisions.

Recommendation

The County should require the Association to implement accounting procedures so that
audited financial statements and the Management Letter can be provided to the County by
December 31 after each fiscal year-end.

Issue 4: The figures for case count and cost per type of case reported by the
Association to the County are not reliable.

The Association reports to the County the number of cases processed by type every month
and the cost for each type of case once a year. Both factors are key performance
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Private Defender Program Financial Review Report

measures. The overall caseload count for the review period was previously reported to the
County as 10,383, while the actual caseload count provided during the review was 10,234,
or 2% less. The differences identified in the reported case count by type were even greater
(see Table 1 below). The incorrect classification of cases occurred because the data criteria
used to generate the report from defenderData is not accurate. Additionally, incomplete and
inaccurate data entered into defenderData also contributed to the inaccurate report. The
comparison in the table below is based on two sampled months from each fiscal year
reviewed.

Table 1 — Caseload Count: Actuals Caseload Count Determined During Review
Compared to Caseload Count Reported To The County

Fiscal Year Case Actual Association Difference Difference (%)
Type Caseload (a) Reported (b) (c) =(a) - (b) (QVAE)]
A 651 372 279 43%
November B 2,325 2,603 -278 -12%
& April of C 23 95 -72 -313%
FY 2013-14
D 75 72 3 4%
E 225 228 -3 -1%
A 830 617 213 26%
November B 2,092 2,276 -184 -9%
& June of C 33 127 94 -285%
FY 2014-15
D 101 93 8 8%
E 198 198 0 0%
A 1,181 910 271 23%
January & B 2,213 2,439 -226 -10%
February of C 29 94 -65 -224%
FY 2015-16
D 92 92 0 0%
E 166 167 -1 -1%
Total 10,234 10,383 -149 2%

Appendix B in the County’s contract with the Association provides the estimated cost by
type of case. The cost per type of case along with the estimated case count are key factors
in determining the contract amount and forecasted expenditures.

In 2008, the cost for each type of case was determined based on the actual expenditures
incurred within each case type. Every year thereafter, the cost for each type of case is
increased by approximately the same annual percentage increase of the total contract
amount. For example, the County’s FY 2014-15 contract amount with the Association
increased by 1% from the prior year, therefore, the cost for each type of case increased by
1%. An annual analysis of actual expenditures for each type of case is not performed to
determine if this is a reasonable methodology.

Based on 197 sample cases reviewed we computed the average cost per case type. Table
2 compares the cost per case type determined during the review to the amounts reported by
the Association. This comparison shows the methodology used to determine the cost per
type of case is not accurate. To the extent that any forecasting or budgeting is performed
based on the reported figures, such planning will also be inaccurate.
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Private Defender Program Financial Review Report

Table 2: Cost For Each Case Type: Actual Cost Determined During Review
Compared to Cost Reported to County

‘ Cost Per Type of Case
Fiscal Year Cas o Al:f':( ) ';Assoctla:c()s) Difference Difference (%)
Type “esuitstial  Heporte (c) = (a) - (b) (c) /(a)
A $1,434 $1,383 $51 4%
November & B 1,085 606 479 44%
April of C 608 681 -73 -12%
FY 2013-14
D 1,333 1,013 320 24%
E 737 298 439 60%
A 585 1,404 -819 -140%
November & B 479 615 -136 -28%
June of C 614 691 -77 -12%
FY2014-15 | 729 1,028 -299 41%
E 569 302 267 47%
A 468 1,474 -1,006 -215%
January & B 576 646 -70 -12%
February of C 646 726 -80 -12%
FY 2015-16
D 2,060 1,079 981 48%
E 876 317 559 64%
*Cost per type of case was based on 197 sample cases selected for review.

Recommendation

The County should require the Association to provide accurate monthly case count reports
and ensure that complete case type details are entered into the defenderData system.
Additionally, the report criteria should be reviewed and revised to ensure cases are
categorized into the correct type. Also, the cost per case type should be computed based
on actual historical expenses and reported quarterly to the County.

Issue 5: The reports on case counts and costs provided by the Association to the
County are inadequate for financial management oversight.

The County is required to provide indigent legal services and to ensure monies allocated for
this purpose are used as intended. The number of cases processed and the associated
costs incurred by the PDP are measures that monitor compliance with these requirements.
These measures are also used to make decisions such as budget forecasts.

The only financial reports the Association provides to the County is a comparison of Budget
to “Preliminary Actuals” and audited financial statements. The County receives a monthly
summary report from the Association on the number of cases handled for each type of
case. The Association does not provide an analysis that compares historical and current
case count data, along with explanations on significant changes. The costs incurred based
on the type of cases are also not provided. Without timely and detailed financial and
operational reports, County and Association management cannot adequately assess PDP’s
financial performance.
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Private Defender Program Financial Review Report

Recommendation

The County should require the Association to periodically (e.g. quarterly) provide the County
with summary and detailed reports on case counts and related costs that can be easily
verified to source documentation upon request.

The following summary and detailed reports should be provided:

Expenditures by Attorney

Expenditures per Court Case Number, Case Type and Sub-Type
Expenditures by Fee Type

Expenditures by Administrative Expense Type

Case Count by Type and Sub-Type (with case number details)

®PQO0T®

The detailed reports should, at a minimum, include the following data fields: case number,
case type, sub-type, attorney name(s), investigator name(s), fee type, rate, voucher
number, and voucher amount. The summary version of these reports should compare
historical data to the current period. These reports along with detailed analyses and
explanation for fluctuations should be provided to the County. If further information and
analyses is required by the County, the Association should make such information available
upon request.

Issue 6: A year-end comparison between the amounts paid to the Association and
actual PDP expenditures is not performed.

Currently, the County pays the Association two installments per fiscal year in accordance
with the contract. The County does not require detailed supporting reports of actual
expenditures. If this analysis is not performed, the County is not able to determine if the
amount paid to the Association aligns with PDP’s actual cost of providing legal services.

Recommendation

The County should require the Association to provide detailed reports of actual
expenditures incurred for providing indigent legal services to ensure the annual contract
amount is reasonable and supported. The County should modify the contract terms to make
installment payments quarterly instead of biannually so that the County can earn interest on
the cash on hand.

Issue 7: The Association does not have key accounting policies and procedures
documented.

The Association does not have documented policies and procedures for accounting
activities. This issue has been identified in the auditor's FY 2012-13 and FY 2013-14
Management Letters issued to the Association’s Board of Directors. Documented policies
and procedures help to ensure consistent and accurate accounting treatment of
transactions and accurate financial reports.
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Private Defender Program Financial Review Report

Recommendation

The County should require the Association to develop and document its accounting policies
and procedures for the PDP. The accounting policies and procedures should be designed to
ensure that segregation of duties, proper reviews and approvals, financial analyses,
monitoring by management, and other internal controls are followed. Management should
ensure compliance with these policies and procedures.

Issue 8: The PDP paid vouchers (invoices) for services despite having errors in fee
amounts, billing units, or noncompliance with voucher policies.

defenderData is the case management system used for case assignments and processing
attorney and investigator vouchers. A voucher is as an electronic invoice submitted through
the defenderData system by an attorney or investigator for services rendered.

Vouchers need to comply with the fee schedule for services and other related policies
established by the Association in order to be paid. Between July 1, 2013 and February 29,
2016, the PDP processed approximately 63,000 cases with 189,000 vouchers (extrapolated
from sample cases and vouchers). Often, multiple vouchers are submitted under one case
number. 197 sample cases with 593 vouchers were selected for review to determine the
following:

e |f the amounts paid agreed with the Fee Schedule and other relevant policies.
e The review and approval of the voucher was performed.
e The approval to issue voucher payment was performed.

The vouchers reviewed were Type A through E cases for attorneys, investigators, and
experts. Many vouchers were paid with errors in fees and did not comply with policies and
procedures.

The following issues were identified during the review:

a) Two vouchers for civil cases that exceeded the specified threshold of 12 hours were
not approved by the Special Fee Committee as required by the PDP Fee Schedule.

b) Seven vouchers were submitted under the wrong case number.

c) Seventy-six vouchers were paid at a higher rate for the Dependency Mandatory
Disposition Fee than what was allowed per the fee schedule. PDP management
indicated they had approved the higher rate, however, PDP management was
unable to recall when they approved the change and did not update the Fee
Schedule.

d) Two vouchers had incorrect billing units. The fee for trial preparation must be billed
in half day increments (i.e. am or pm) and no more than 2 billing units per day. Our
review identified that one voucher was approved with 5 billing units and another
voucher with 2.5 billing units for the same day.

e) Nineteen vouchers were paid that include service dates prior to the date of case
assignment.
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Private Defender Program Financial Review Report

f) Nine vouchers were submitted after 90 days of completing the case and were paid.
The PDP Fee schedule states “all bills must be submitted within 90 days of
completion of the case or they will not be paid.” Contrary to the policy, the vouchers
were approved by PDP management and paid.

g) One voucher for a pretrial conference with a stated service date that fell on a Court
holiday was paid.

h) Thirty vouchers were missing service dates.

i) One voucher did not include the fee type.

As listed above, a substantial number of vouchers reviewed had errors that resulted in the
issuance of incorrect payments. Non-compliance with policies and procedures related to
reviewing and paying vouchers poses a risk that unwarranted payments are issued.

Recommendation

The County should require the Association to thoroughly review vouchers for accuracy and
compliance with documented policies, prior to paying the vouchers. The review and
approval procedures performed by PDP personnel should be well documented to ensure
the rules are consistently applied and monitored by management to verify that they are
being followed.

The defenderData system should require the service date, fee type, billing unit, and billing
rate information be entered in order to accept the voucher. Periodic review and testing of
the system should be conducted to confirm that the requirements, described above, are
operating as designed.

Issue 9: One employee performs multiple tasks in the voucher process resulting in a
lack of segregation of duties.

To reduce the risk of errors or inappropriate payments, the person approving vouchers for
accuracy should be different than the person approving issuance of payment. This will
ensure that proper segregation of duties exists. During the review of vouchers described in
Issue 8, we discovered that one employee was authorized to perform the following functions
in the defenderData system that should be performed by separate people:

e Add users and define user access privileges.

e Review and approve vouchers for accuracy (except for high dollar vouchers related
to special or administrative fees).

e Approve the issuance of voucher payments.

One employee, who is responsible for adding system users and defining access privileges,
also approved nine vouchers for accuracy and then approved the issuance of those
payments. Best practices suggest that system administrators who add users and grant
access rights should not also process transactions. This lack of segregation of duties
increases the likelihood for errors or inappropriate payments.

 OF Say.

S %,
10|Page §¥%
() <

Lipor™



Private Defender Program Financial Review Report

Recommendation

The County should require the Association to establish policies to ensure that voucher
approval duties are segregated from system administration and voucher payment duties.
Any deviation from this requirement should be subject to higher level management review
and documentation.

Issue 10: The salaries and benefits of two executive employees are entirely charged
to PDP even though they spend time on activities unrelated to the program.

During the review period, the salaries and benefits for two executive employees were
entirely charged to the PDP. However, both employees spend time on non-PDP related
activities such as discussing and making decisions on the Association budget and
operations. The time spent on PDP and non-PDP related activities is not tracked for both
employees. Charging all of their salaries and benefits to the PDP overstates its
expenditures.

Recommendation

The County should ensure that the Association properly allocates costs to the PDP. The
Association should develop a methodology to allocate employees’ salaries and benefit
expenses between PDP and non-PDP activities. This corrected allocation should then be
reflected in updated case costs and other estimates used to determine the annual contract
amount.

Issue 11: Authorized user access and rights to the defenderData and MS Dynamics
systems are not periodically reviewed.

The PDP uses the defenderData system for case management and MS Dynamics system
for financial recordkeeping. User access and rights within the systems should be checked
periodically to ensure users have not been provided inappropriate access. This is
particularly important due to the confidential information maintained in the defenderData
system.

Recommendation

The County should require the Association to periodically review and document access to
critical systems to ensure only authorized users have access and rights that are appropriate
to their roles.

Issue 12: Service Organization Control (SOC) Reports are not requested and
reviewed.

It is a best practice to request and review SOC reports for cloud-based systems, such as
defenderData and MS Dynamics. These reports provide assurance on system reliability and
integrity. SOC reports also outline the division of responsibility between the service provider
and client for critical areas such as system backup and recovery. PDP management has not
requested or reviewed SOC reports for its defenderData or MS Dynamics systems.
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Private Defender Program Financial Review Report

Recommendation

The County should require the Association to request and review SOC reports for the
defenderData and MS Dynamics systems. Any applicable required actions outlined in the
reports should be implemented.

CONCLUSION

If the County chooses to continue its contractual relationship, it should work with the
Association to improve financial oversight of the PDP.

Implementing the recommendations made in this report will strengthen the Association and
the County’s abilities to evaluate the PDP’s performance and make effective management
decisions.

In summary, we recommend that the County require the Association to: provide timely and
complete PDP financial and operational reports; prepare caseload count and cost analyses;
and improve its internal controls related to reviewing and approving vouchers.

This report is intended to enhance, not substitute, the Association’s responsibilities of
internal control activities and self-assessment of risk. This report is also intended solely for
the information and use by the County Manager’s Office. It is not intended for nor should it
be used by anyone other than this specified party. This restriction is not intended to limit
distribution of this report, which is a matter of public record.
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9/1/16

Organization

Involvement with
Private Defender

ATTACHMENT D Page 1 0of 19
Summary of Feedback on Private Defender Program

(if specified)

Program

General Comments

Improvement Areas Suggestions for Improvement

Client/Former Client

Hard to get a hold of attorney while in jail; if you
call the PDP number you're told they're not your
attorney's message service; you have to make a
collect call to your attorney and most of the
time you can only leave a message; my
mom/family had to call several times before my
attorney finally called me back

Client/Former Client

Some attorneys who've been there a while are
just going through the motions, don't care, don't
want to fight; | want an attorney that wants to
win, fight for me, who cares about me

Client/Former Client

I'm just a number on the docket and they're
trying to clear their docket

Client/Former Client

There are some good attorneys, who visited
multiple times, actually looked at my case
before | showed up in court, hired investigators
and talked to witnesses, wanted to win

Client/Former Client

| was offered a plea deal, and was lucky my
Probation Officer spoke up for me and helped
me get into a program

Client/Former Client

Most attorneys don't see you until a few
minutes before your cour appearance, rush
through explaining the plea deal and don't give
you enough time to understand the
consequences;

Client/Former Client

My attorney didn't seem to know that | had
other options like going into programs, just gave
me a plea deal that | felt forced to sign because |
didn't have other choices

Client/Former Client

We're not asking for a super-attorney, just
someone who will look at our case, not have a
lot of other cases
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Summary of Feedback on Private Defender Program

Involvement with

Organization Private Defender
(if specified) Program General Comments Improvement Areas Suggestions for Improvement
My attorney said not to worry, that we would
get through this together; was enthusiastic,

Client/Former Client | positive, | felt supported
Didn't know you could call the PDP number to
complain about your attorney; the Marsden
motion isn't explained well and is a difficult
process, ended up keeping same attorney
Client/Former Client through trial
It doesn't feel good when you go to court and
your attorney is talking and laughing with the
Client/Former Client | DA, makes me worried whose side they're on

County Other "They could not be more fierce in defending
Juvenile their clients"

Justice "They are looking for the best outcome for their
Prevention clients"

Commission The managing attorney especially in Juvenile

can't have a caseload. He needs to know what is
going on and be neutral.

Superb value for very low cost. Won a national
award
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ATTACHMENT D Page 3 of 19
Summary of Feedback on Private Defender Program

Involvement with
Private Defender

(if specified)
Stanford
Crimnial
Defense Clinic

Program General Comments Improvement Areas Suggestions for Improvement
Other Members of PDP are assigned to mentor
students for no pay. Modeling for students. PDP
specializes/have expertise in their area of law.
PDP has quality control and self-regulating
monitoring function.

"Any perceived conflict of interest between the
Bar Association and the PDP is imagined and
does not have any actual negative impact. They
aren't getting any more appointments or getting
paid any more."

The PDP provides a panel of investigators who
are licensed and actively providing
investigations into cases. Public Defenders do
not have this resource.

PDP

Attorney There has been only one case reversed which
speaks to its quality

PDP

Attorney The advantage to the PDP program is that you
have the same attorney all the way through
your case. There is no ceiling with PDP so if
there is caseload growth, the PDP can bring in
additional attorneys.

PDP has quick access to information. They have
a "duty day" to field questions over the phone.

PDP

Attorney The law needs to be specialized with no
turnover

PDP

Attorney PDP provides continuing education over the
State requirements.

Being able to assign an attorney is important

PDP runs volunteer legal programs pro-bono.
This is run through the PDP Panel.

Better promotion of PDP program
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Summary of Feedback on Private Defender Program

Involvement with

Organization Private Defender
(if specified) Program General Comments Improvement Areas Suggestions for Improvement

PDP Attorney Bthe small group of attorneys allows for lots of More training for participating attorneys
information sharing and training.

PDP program provides quality representation
with thorough preparation and lots of
interation/involvement with clients.

Family Member PDP program provides resources for those that
cannot afford representation.

Family was kept informed and involved
throughout the proces.

ACLU North Other Make sure any contract changes consider
Peninsula affects on the County's criminal justice
program.

Better specify what "qualifies" an
attorney to particpate in the PDP.

Complaints to the Officer of the Day
should be sent to an independent entity
as opposed to a PDP attorney due to
conflicts of interest.

The program should be continually

reviewed for improvements.
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ATTACHMENT D

Summary of Feedback on Private Defender Program

Page 5 of 19

(if specified)
Criminal
Defense Clinic
at Stanford
Law School

Program
Other

General Comments
Program functions well and the County should
be careful about making wholesale changes.

Improvement Areas

Suggestions for Improvement

Make sure there are enough resources
allocated to the program to continue to
give sufficient attention to all types of
cases.

There should be a stringent vetting
process for anyone wanting to participate
as a PDP attorney.

Quality training should be offered on an
ongoing basis to all participating
attorneys.

Two attorneys should be present at
arraignment (currently one one); would
provide more one on one contact with
participants right from the beginning.

More exploration of perceived conflict of
interest between the Bar and PDP to
determine what changes, if any, are
necessary.

Family Member

Great that the relationship with Stanford Law
exists.

More information on the PDP program
and Court process right from the
beginning; promote the benefits of
representation in even the simplest of
matters.

Other

PDP attorney's are very interested and involved
in the clients and their cases.

PDP

Attorney

PDP is "responsive entity" to choices of DA (ie:
Sunny Day filings requiring more resources) Not
just any licensed attorney should be eligible for
the PDP; The panel offers attorneys flexibility to
turn away cases

Add more dedicated aministrative staff to
track cases, assign clients to attorneys
more quickly — should be twice the size
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Summary of Feedback on Private Defender Program

Involvement with

Organization Private Defender

(if specified) Program General Comments Improvement Areas Suggestions for Improvement
ACLU Other Attorney of the Day Program-- PDP structure should allow defense
Concerns that using this as the attorneys to weigh in on policy matters &

complaint line creates a conflict b/c |provide an "institutional voice"; third
the person hearing the complaints party should staff complaint line; find
about the program are members better ways for attorneys to collaborate
themselves

Superior Court |Other There is no parity with the DA in terms of Communication btw PDP attorneys,
resources, money; PDP attorney quality is strong|admin staff

and often subbed in hired representation is
lower; PDP requires a good administrator with
criminal defense experience; report has already
brought some change, ie: trustee board changes
to prevent recusals due to conflicts

PDP Attorney County oversight will create more overhead for
office space, benefits; esp in juvenile
dependency, there's a conflict of interest if the
County manages bc of the County Counsel very
concerned about recommendation to open up
the PDP to "just anyone"; the juvenile managing
attorney cannot carry his own caseload

Client Very positive experience w/ recent PDP
attorney; thougth prior PDP attorney was in
over his head a bit but felt he did best he could;
Contacted by PDP attorney in 3 days which felt
sufficient; never felt pressured into plea
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Summary of Feedback on Private Defender Program

Involvement with

Organization Private Defender

(if specified) Program General Comments Improvement Areas Suggestions for Improvement
Client Very appreciative of mental health care and Information taken in custody is not [Inform inmates of their rights. Explain
Pathwayselping her; had been arrested multiple |passed on to attorneys. the difference between PDP and private
times and had not been connected to PDP attorneys. Explain to inmates that they
before; had bad experiences with private can ask for mental health services

attorneys she hired and didn't know what to do;
didn't know the difference between the PDP and
hifing private attorneys felt that PDP was
heartfelt in helping her get the services she
needed and providing her with direction. Also,
the PDP keeps important documents for clients
so clients don't have to keep them themselves.
They also work with immigration attorneys and
the Immigrant Legal Resource Center, which is
very helpful to clients.

PDP Attorney PDP is the best indigent criminal defense system
in the Country; it is used as a model in other
places and has been granted the Harris Award.

PDP Attorney ICD system is always dumped on. There is no
loby effort or support to the system and it is
always subject to cuts.




9/1/16

Organization

Involvement with

Private Defender

ATTACHMENT D
Summary of Feedback on Private Defender Program

Page 8 of 19

(if specified)
PDP

Program
Attorney

General Comments

PDP provides quality, high-level representation
on all levels. The County should not change
anything. PDP provides investigative and expert
witness assistance to lawyers that is very
helpful. PDP attorneys receive continuing legal
education ($750 per year). There are monthly
noon meetings where particular issues are
presented. There are required quarterly
meetings where there are lectures about
particular issues where attorneys can learn from
eachother. There is a mentoring system for new
attorneys. PDP provides free legal nights for the
community. PDP is involved with mock trials for
students. They do pro-bono work in shelters
and provide community forums.

Improvement Areas

Suggestions for Improvement

PDP

Attorney

She was very impressed with the skills, diligence
and passion of the lawyers in PDP. She was
proud to be in PDP. The lawyers continually talk
and learn from eachother

PDP

Attorney

In a Public Defender's Office, the attorneys only
care about the group or system. In the Private
Defender Program, you have to have godd skills
to survive. It is the best representation. The
ancillary services are the best/experts in the
field. PDP is an equalizer for those who do not
have money. The County gets this services at a
tremendous discount compared to other
counties.

Funding

Give PDP more funding similar to the
District Attorney's Office or a Public
Defender's Office. PDP should do more
self-promotion and education to the
public.

PDP

There should be more scrutiny on the
DA's Office. More disgression used to
not over-file charges (Sunny Day cases)

PDP

Attorney

Sentencing Alternatives

There are not enough sentencing
alternative programs
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Summary of Feedback on Private Defender Program

Involvement with

Organization Private Defender

(if specified) Program General Comments Improvement Areas Suggestions for Improvement
PDP Attorney Outside attorneys say they are asociated with  |Attorneys not in PDP
the PDP.
PDP Other Traffic Court Fees Many times low income residents cannot

afford to pay traffic court fines/fees,
which leads into bigger legal issues. Is
there a way to lower the traffic court
fees/fines?

PDP Other Funding for Interpreters Interpreters for the PDP are native
speakers, which is beneficial to clients in
PDP. Many of the Interpreters are in
their second careers. They only make
$332 for a whole day and $156 for a half
day. Can the pay rate be increased?

PDP Attorney There should be more funding for the PDP to Funding for PDP
bring it more parity with the District Attorney's
Office. Attorneys with the PDP are asked to
have more legislative involvemetn, but there is
no funding to pay for this service.

PDP Attorney The ancillary services available in the PDP are
easy to obtain. This is not the same as in Public
Defender's Offices. If these services are cut, this
attorney would not continue to be involved with
the PDP because it would not be fair to the
clients.

Superior Court The availability of independent
investigationresources helps to minimize
wrongful convictions

PDP Attorney Attorneys in PDP have control of the amount of
work they take on, while in the Public Defender
Program, attorneys have too many cases. The
PDP attorneys are able to guarantee they have
the time and skills to take on certain cases. The
PDP can also hire additional attorneys if
necessary.
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Summary of Feedback on Private Defender Program

Involvement with
Private Defender

(if specified)
PDP

Program General Comments Improvement Areas Suggestions for Improvement
Attorney PDP attorneys do not have access to Odyssey, |Access to Odyssey Give PDP attorneys acces to Odyssey so
only the Adminsitrators do. This limits the that they have more access to data.
amount of information they have access to and
puts them at a disadvantage to the District
Attorney's Office. Often times clients have
multiple cases happening at the same time and
this information is not available to the DPD
attorney

PDP

The Grand Jury Report suggested that there was
too much staffing in the PDP. Do they
understand how/what the PDP does? For the
In-Custody Pre-trial Hearings, the PDP attorneys
do not have a lot of time to prepare. If they had
Admin support they would be more prepared.
This is opposite of what was written into the
report. Also there was a suggestion of getting
rid of teh Managing Attorney in the Juvenile
Unit. This position works with the PDP
attorneys to make sure they have time to take
on a case(s). This is a big job. Not sure how the
Grand Jury wants this handled in the future.
Also suggested was the elimination of the
Officer of teh Day postion, which takes calls
from families, clients and lawyers and makes
recommendations to teh administrators as to
whether or not an attorney needed to be
replaced. This position is important as it acts as
an Ombudsman for the clients.

PDP

Attorney Funding for Speedy Trial Cases Increase the funding
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Program General Comments Improvement Areas Suggestions for Improvement
Family Member The program has given hope to the hopeless and
a voice to the voiceless. Mom now has hope
with the PDP. The PDP attorney did his
homework and was a tenacious advocate. When
you get an email at 9:30 pm on Friday or on the
WE you know that the attorney is working for
you. This is the first honest attorney | have had.

PDP

Attorney Represents juveniles. Families in the foster care
system and the mentally ill. PDP is a great
program because there is autonomy. Each
attorney is independently respresenting the
client. It is insulated from politics.

PDP

Attorney Response to Hanig/Casey Letter: Times are strict
and move fast, these cases require expertise
and knowledge of the timeliness and can't just
be "handed off" to any attorney in the yellow
pages. These cases require specialized attorneys
with more training.

ACLU North
Peninsula

other PDP helped change Sheriff policy about how It has been difficult to hear the PDP [Want one centralized system to find
long they helped undocumented immigrants. voice. Prop 47 - didn't hear the PDP |candidates for Prop 47. Difficult for the
voice until ACLU asked. ACLU wanted [PDP to gather information about

to hear from PDP and the County defendants in one place.

about services available.

PDP

Attorney The PDP has been a good deal for the County
because it does not pay medical/retirement for
attorneys. This is not good for the young
attorneys entering the PDP

PDP

Attorney Our current private defender stated that it is so
much better with current model because he
used to work for a SoCal public defender office
that had unreasonably high case volumes and
no resources to hire experts.
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PDP Attorney “Officer of the Day” was defended by panel
members as a good model. They do not believe
it creates a conflict if a defendant criticizes a
panel colleague—they chose Officer to handle
it; will refer to the Chief Defender if necessary;
they handle it professionally.

Attorney The panel attorneys do not handle
the “Marsden Procedure”
correctly—they have a general
unawareness about it.

Attorney ACLU: Their clients report that there
are advocacy issues—e.g. the
meetings are set up and nothing
happens; lack of responsiveness.
PDP Attorney Don’t like Chief Defender strategy
with County because then County
will “have its cake and eat it too” e.g.
have control over budget of Chief so
will cut budget and at same time
save money by not having to hire the
rank and file practicing panel lawyers
as County employees.

Attorney If County is overseer, this is good because
it will reduce the conflict of interest that
already exists with the current model.

PDP Attorney If the Board of Supervisors picks a 3rd party
independent Chief Public Defender would still
be bad, would destroy the culture.

PDP Attorney Preserve status quo—stay with the current

model because change is only about cost-cutting

and has no regard for quality of service.
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Attorney It’s a mistake to hire Local Bar Association with
contract due to conflict of interest. Panel
workers sit on Bar Board and oversee their boss,
the Chief Defender.

Attorney The report addresses issues that are legitimate.
PDP Attorney The Private Defender is a harder sell than the
District Attorney who sells public safety. If you
bring in-house our budget will be more at risk

than the D.A.
PDP Attorney Don’t destroy the PDP—it is a wonderful model.
PDP Attorney The management at PDP is not too large, and, in
fact, is not big enough.
PDP Attorney PDP has a great support network for its legal
professionals.
PDP Attorney Focus resources, have parity

between money spent on proscution
cases (including time spent by law
enforcement for investigation of
cases) and money spent on each case
for the defense

ACLU Attorney Have a space/place for clients and
their families to submit
complaints/feedback about their
attorney or the process.

ACLU Attorney Have the attorney handling the
"Officer of the Day" phone calls be
independent and transparent

ACLU Attorney Agree with the recommendation to |[Have some parameters on what it means
open the panel to Qualified attorneys|to be "qualified" and ensure that all
attorneys available for appointment are
capable of criminal defense
representation
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Attorney Application to be on the panel is not available to [Have some transparancy regarding |Indicate the number of spaces available
an outsider, and process seems to be whether [the process to become a panel on the panel; Application online;
you know someone member Transparancy of the application process
PDP The attorney covering the criminal
calendar does not need to be a
supervisor because it is not the
function of the attorney coverning
the criminal calendar to evaluate
other attorneys on the panel
Seems to be no client feedback in
these sessions on the PDP
Attorney Lack of communication potentially a problem Communication to public about the |Mother of a juvenile who had a PDP
from each attorney handling their individual criminal process representative felt lost in the process, did
cases and no central repository of cases or not know that the attorney was a panel
proceedures (as there would be in a Public member of the PDP, attorney had the
Defender's Office) wrong file, but ultimately, the mother felt
there was a good outcome in the case
PDP Attorney Number of staff versus attorneys Statewide decline in number of trials, not
does not need to change unique to San Mateo County
Attorney Juvenile PDP Supervisor should not |Valuable resource as a supervisor, knows
have a case load as it would detract |who is competent to handle cases
from his function as a supervisor
PDP Attorney No one PDP panel member benefitted from Chief Defender and Bar Association |SMCBA has already taken steps to
being on the Bar Board separate the chief defender from the Bar
Association
PDP Attorney John D. was involved in creating the state and  [County needs to know that this is not|County should undertake an evaluation

federal guidelines so panel members are
confident that the state and federal guidelines
are currently being followed and are met

just a contract renegoiation, but
could have unintended
consequences that could affect
criminal justice in this county

of whether the state and federal
guidelines are being met when evaluating
the program
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PDP Attorney Complaints raised by the report are
seen in public defenders offices
statewifde, but are on a smaller scale
here in San Mateo County

Attorney Youth have a lot of positive
comments about the quality of
representation here in the County

ACLU Not in favor of the County overseeing program |Improve communications between |Eliminate conflicts of interest in program

rather than bar association. clients and specific attorneys, easier [structure (bar association/attorneys)
mechanisms to communicate and for
clients to motivate attorneys
PDP Attorney Proud of program and services provided, Client awareness regarding officer of
interested in improvements that can be made. |the day and other opportunities to
communicate with PDP
PDP Attorney PDP attorneys do a great job, never heard any |Continue to provide enough
real complaints, Program always provides attorneys to maintain high level of
attorneys and clients tools and support representation even as case loads
requested, single attorney consistency is grow.
important
PDP Has always seen a high level of service even
with growth, officer of the day process effective
to resolve complaints, spanish speaking helps
clients, participant attorneys are handpicked
based on fit and qualities, state of texas came to
see program, staff and participant attorneys
believe in the program and the clients, pride in
how cases are asigned based on matching
attorneys and clients needs.
PDP Attorney Mentorship program helps attorneys

in new areas of expertise, utilizes
experts, specialists and investigators,
provides support and freedom,
resources and collaborative
atmosphere
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(if specified)
PDP

Program

General Comments

PDP has resources not typically available to
most public defender programs, which helps
pdp work against resources of DA's office; there
is an annual report of caseloads, motions
written, trials completed, resources used-very
transparent, used to support claims to protect
resources; evaluations are a required part of the
process; vetting process, mentorship, training,
checks and balances to make sure
attorneysprovide quality representation; PDP
panel steps in to correct issues if/when they
arise; becaue of the Bar Association oversight,
their reputation is on the line so all resources
are made available including training and
continuing education, mcle courses, that is not
otherwise available; PDP budget is strictly to
defend clients, all training is volunteer; bar
association has worked to eliminate conflicts of
interest (perceived and actual), directors do not
participate in anything involving PDP;
investigators are well respected; ongoing
evaluation of attorneys (are they using the
resources at their disposal?)

Improvement Areas

Concerned about County taking
oversight:

-limited autonomy

-currently mandated to serve clients,
regardless of funding, would be
difficult to balance if under County
oversight due to different priorities
-conflict of interests

-Public Defender programs not
typically staffed appropriately

Concerns about
unqualified/unvetted attorneys
working on cases - often falls back to
PDP when unqualified private
attorneys try to represent client,
except the case is behind and the
judge is often frustrated, which may
encourage inappropriate plea deals

Suggestions for Improvement

Managing attorney does not curently
have a caseload, should remain that way:
-provides training

-provides support

-selects best attorneys for each case
-complete casework provided

-able to support all atttorneys

-strong administration builds strong staff

Poor website, noone sees the depth of
the program, only attorneys coming and
going, more promotion/better promotion
could help

Longer period to review PDP report
before the Board's public hearing; explain
the officer of the day and contact info
more prominently displayed in forms and
documents provided to clients
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PDP Program received an award from the American
Bar Association. Received the Law Review
example of excellence. PDP provides excellent
criminal defense attorney on the panel. These
same attorneys represent indigent/well off. PDP
has supports to do good legal work including
investigators and experts. These supports are
generally not available to public defenders
offices. Poor people has support as a matter of
routine. Keep caseloads optimal. If county goes
with a public defender there will be costs such
as benefits and pension that may cost more.
PDP does specialized work. PDP can hire the
best experts in the County. Petitioning the court
is not necessary. Case loads - independently run
don't get crushed by caseloads. Many PDP
attorneys have also been DAs providing a
unique perspective of both sides.

Don't want to go back to the "bad old
days" of unspecialized attorneys.

The PDP can hire the best experts in the county.
Petitioning the court is not necessary.

Case loads - independently run don't get
crushed by caseloads

Many PDP attorneys have also been Das
provided a unique perspective of both sides.

Delay in getting attorney assigned from
arraignment to PDP to assignment. There
may be gaps there that can be tightened.
Is there tracking/repository of attorney
and number of cases assigned to prevent
multiple calls to attorney with case
overload.
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Specializations can delay assignments
because the attorney is specialized and
the case may not be.

Juvenile Court PDP with Probation resolved an issue where
children had an ICE hold and were held in
federal detention centers.

ACLU PDP has a great public role. Community
corrections partenrship - not as much
participation about adult depfendant
advocacy by PDP. Example: John
Digiacinto (head of PDP on CCP.

PDP PDP has volunteer attorneys in sheleters to help
people with legal problems.

PDP This is being proposed because of money.
It can be adjusted and do things better.
Such as: more politically active,
administration, but those issues are not
due to structure. You get good value for
representation. Keep the system to keep
good attorneys.

ACLU How and where are complaints listed?

Juvenile Court PDP resolved: Children unlawfully confined in

juvenile hall. ACLU hears wonderful things about
this with Juveniles, not so much with adults.

ACLU County agencies aren't great about
publishing procedures and protocols.
More transparency when there is a
problem with an attorney. What system
is in place when there is a problem with
an attorney? There needs to be a
flowchart and safeguards.
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Friend of Defendant

General Comments

Improvement Areas

Suggestions for Improvement
Need transparency for support services.
What services are available? Families

want to know timelines and roles for
attorneys, family members.

PDP

AOC has money the PDP has not been
able to access. Funding is to enhance
representation of the children.

What works: Competitive budget - compared to
other Public Defenders and Private attorneys.
Complaints are addressed immediately.
Executive staff meets with clients if asked to.
Availability to get experts. Funding for
investigators. Funding for retesting. Access to
independent social worker. Managing attorneys
without a caseload. Mentorship program.
Excellent staff support. Low turnover among
admin staff and attorneys. Supportive
leadership. Exec/Admin staff works at efficient
level - work hard. Great job screening/vetting
attorneys. Attorneys meet with clients after
arraignment but before subsequent court dates,
especially in-custody clients.

Expand training programs MCLE: more
resources to expand program, attend
seminars, more money for people to
come in. Access to Odyssey. Public
outreach - more people to know what we
do. Increase budget. Reevaluate budget.
Maintain indepenence from the County.
Educate the public on the program and
how it is structured. Help clients with
DMV problems (need money). Ancillary
services: Housing, SSN/SSI benefits,
Veternas Services, Immigration, School
issues. Client complaints- survys in court
and contact "officer of the day".

Hard to get fees for juvenil cases from
reveue services.

Expand law library hours as it is a great
resource.




ATTACHMENT E — Application Materials for PDP Attorney Candidates

MEMORANDUM
FROM: MYRA WEIHER, ASSISTANT CHIEF DEFENDER
TO: APPLICANTS TO THE PRIVATE DEFENDER PROGRAM
RE: THE APPLICATION PROCESS

This memorandum is designed to outline the process by which applications
are considered, and to provide a glimpse at some of the factors that affect
decisions about adding attorneys to the Panel.

All attorneys on the Private Defender Panel are Independent Contractors
and not employees of the Private Defender’s Office or the San Mateo County Bar
Association.

An applicant must be an active member in good standing of the California
State Bar and the San Mateo County Bar Association (as defined in the By-Laws
of the Association) for at least one year prior to the submission of the application.

The principal office of the applicant must be in San Mateo County.

The Chief Defender may establish additional criteria for admission to the
Private Defender Panel.

Factors which are taken into consideration in the admission of an applicant
to the Panel are:

1. The need for additional lawyers based on an analysis of the current
caseload and projections for the future;

2. The skill level of the applicant, including special skills such as language
abilities;

3. The comments of the references provided by the applicant as well as
comments from those not mentioned as references who have had
contact with the applicant in the criminal justice community;



4. An evaluation of the applicant’s devotion to the representation of the
indigent as opposed to a simple desire to supplement his or her income;

5. The likelihood that the applicant will strive to and will achieve a level iof
excellence that will enable her or him to handle more serious cases in
the future;

6. An evaluation of the applicant’s ability to work within the San Mateo
County criminal justice community;

7. The applicant’s reputation for honesty and integrity in al segments of the
criminal justice community.

8. Such other and further criteria as may be established by the Chief
Defender in his discretion.

If you submit an application, and upon review of that application the Chief
Defender determines that there is reason to conduct an inquiry into your
background and qualifications and consult your references, you will be notified of
that determination. This determination will be in the absolute discretion of the
Chief Defender. There is no right to such an inquiry on any application submitted.
If an inquiry is deemed to be warranted, the inquiry will go beyond a check with the
references listed on the application. It will seek input from other members of the
criminal, juvenile, and civil justice communities with whom an applicant may have
had contact. The object of this investigation will be to obtain a picture as
complete as possible of the applicant as a lawyer. This process will be time
consuming.

After the inquiry has been completed, and if the Chief Defender determines,
in his discretion, that further examination of your application is warranted, you will
be contacted to arrange an interview. At that meeting, your background and
experience will be further explored, and the operation of the Program will be more
fully explained. The Chief Defender will then make a determination as to whether
you will be admitted to the Private Defender Panel.

Skill level, background, experience, and the comments of references are
among the factors that will be considered in the Administrator’s decision. It is
important for you to know, however, that every decision about adding an attorney
to the Panel will include an analysis of the need for additional attorneys in light of
current and projected caseloads.

We appreciate the interest you have expressed by your application.



SAN MATEO COUNTY BAR ASSOCIATION
PRIVATE DEFENDER PROGRAM

PANEL ATTORNEY APPLICATION

APPLICANTS: Please note before completing the application that there are minimum requirements
for admission to the Private Defender Panel. Fulfilling these requirements does not ensure that you

will be placed on the Panel. Panel members are Independent Contractors.

The requirements are 1) Principal or main office in San Mateo County; and 2) Membership in the

San Mateo County Bar Association for one (1) year or longer.

CONFIDENTIAL:

Personal Data
Name:
Principal Office Address:
Office telephone number:

Cell phone number:

Check one: Sole Practitioner _

Other [identify]:

California State Bar #:
Social Security #:

Office fax number:

Firm

Home address:

Professional Data

Law School:

Year admitted to California Bar:

State Bar #:

Home phone number:

Year graduated:
Year joined San Mateo Bar:



Undergraduate school: Major:
Year graduated:

Other professional/graduate degrees: Year completed:
Educational institution:
California State Bar # Year of admission?

Other states in which you are licensed to practice law:

Are you a State Bar Certified Specialist in any are: Which?

Criminal Law Practice:
Please indicate number of following types of cases handled:

murder cases misdemeanor cases trials

felony cases

mental health proceedings

juvenile cases appeals and writs

Years of service as deputy district attorney or public defender: From to
Years in which engaged in criminal law practice: From to

Percentage of present law practice spent on criminal or related matters %
Criminal practice specialties (i.e., narcotics, juvenile, violent felonies, DUI, etc.)

Criminal law training programs or seminars attended [please include dates]:
References:

List names of Private Defender Panel attorneys with whom you have been co-defendant’s
counsel

List names of San Mateo County Deputy District Attorneys who have been opposing
counsel:

List the names of any judges before whom you have appeared:

Please list at least three references who are either attorneys or judges:



Miscellaneous

Please indicate any foreign languages spoken:

Please list anything about your background or experience that you believe would be helpful
to you as a member of the Private Defender Program:

Please list anything about your background or experience that you wish to have considered
regarding your qualifications to be on the Private Defender Panel:

Please attach any resume or statement that you wish to have considered regarding your
qualifications to be on the Private Defender Panel.

By signing and dating this application, | am authorizing the SMCBA to conduct a check on my
background and references. Additionally, | am acknowledging that | realize that attorney panel
members are independent contractors and have no expectation of a specific caseload or income.

Date:

Signature
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